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O P IN IO N

T h e  D e f e n d a n t  a p p e a l s  fro m  a  c o n v ic tio n  e n t e re d  o n  a  ju ry  v e rd ic t f in d in g

h im  g u ilt y  o f d riv in g  u n d e r th e  in flu e n c e  o f a n  in to x ic a n t , th ird  o ff e n s e .   H e  a rg u e s

tha t h is  c o n v i ct io n  s h o u ld  b e  re v e r s e d  b e c a u s e  th e  t ria l c o u rt  e r re d  in  the  m a n ne r

it  a llo w e d  th e  S t a te  t o  e x e rc is e  a  p e re m p to ry  c h a l le n g e  o f  a  ju ro r.   W e  a f firm  t h e

ju d g m e n t  o f th e  t ria l c o u rt .

D u r in g  t h e  s e le c t io n  of  th e  tr ia l  jury ,  a t  a  b e n c h  c o n fe r e n c e ,  th e  a s s is t a n t

d is tric t  a tto rn e y  a d v is e d  th e  tria l ju d g e  th a t o n e  o f  th e  p o t e n t ia l ju ro rs  h a d

e n g a g e d in  a  “ra t h e r h e a t e d  d u a l o r ra t h e r lo u d  e x c h a n g e ” d u rin g  j u ry  s e l e c tio n

in  a  p rio r tria l.   T h a t p o te n tia l ju ro r h a d b e e n e x cu s e d fo r c a us e  b y  th e  ju dg e  in

th e  p rio r tria l b e ca u s e  his  s ta te m e n ts  a lm o s t c on ta m in a te d  th e  e n tire  p a n e l.  In

the  c a s e  a t b a r, t h e  tria l ju d g e  a d v i s e d  c o u n s e l th a t  th e  p o t e n t ia l ju ro r c o u ld  n o t

b e  e x cu s e d  u n le s s  g o od  ca u s e  w a s  s h ow n  du rin g  v oir d ire ,  b u t th e  ju dg e  s ta te d

tha t s h e  w o u ld  a llo w  t h e  q u e s t io n in g  o f  th a t  ju ro r to  b e  c o n d u c te d  a t  t he  b e n c h ,

rath e r th a n  e x c u s in g  th e  e n tire  ju ry  p a n e l fro m  t h e  c o u rt ro o m  t o  a llo w  in d iv id ua l

v o ir d ire  o f  th a t  p o te n t ia l ju ro r.  A ft e r fu rth e r d is c u s s io n , t h e  a s s is ta n t d is tric t

a tto rn e y  a d v is e d  th e  ju dg e  th a t h e  w o u ld  ju s t  g o  a h e a d  a n d  e x e r c is e  o n e  o f  h is

p e re m p to ry  c h a lle n g e s  o n  t h a t  ju ro r ra t h e r th a n  “p o s s ib ly  h a v in g  t o  lo s e  th is

w h o le  p a n e l. ”  A f te r  f urt he r  d is c u s s io n , a n d  o v e r th e  o b je c t io n  o f d e f e n s e  c o u n s e l ,

the  tria l ju d g e  a llo w e d  th e  a s s is t a n t  d is t ric t a t to rn e y  to  p e re m p to rily  c ha lle n g e  th e

ju ro r in  th is  m a n ne r.

T h e  D e f e n d a n t  a rg u e s  t h a t  h is  c on v ic tio n  s h ou ld  be  re v e rs e d  a n d  t h a t  he

s h o u ld  b e  g ra n t e d  a  n e w  tria l b e c a u s e  th e  t ria l ju d g e  fa ile d  t o  fo llo w  R u le  2 4 (c )
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o f th e  T e n n e s s e e  R u le s  o f C rim i n a l P ro c e d u re ,  w h ic h  p ro v id e s ,  in  p e rt in e n t  p a rt ,

a s  fo llo w s :

P e re m p to ry  C h a lle n g e  a n d  P ro c e d u re  f o r E x e rc is in g ,  — A f te r

p ro s p e ctiv e  ju ro rs  h a v e  b e e n  p a s s e d  fo r c a u s e ,  c o u n s e l  w ill s u b m it

s im u lta n e ou s ly  a n d  in  w ritin g ,  to th e  tr ia l  jud g e ,  the  na m e  of  a ny

ju ro r in  th e  g ro u p  o f th e  firs t  tw e lv e  w h o  h a v e  b e e n s e a te d  th a t

e ith e r c o u n s e l e l e c ts  to  ch a lle n g e  p e re m p to rily .  .  .  .   T h is  p ro c e d u re

w ill b e  f o llo w e d  u n til a  f u ll ju ry  h a s  b e e n  s e le c t e d  a n d  a c c e p t e d  b y

c o u n s e l .

T e nn . R .  C rim . P .  24 (c).

A s  th e  D e fe n da n t p o in ts  o u t , th e  p ro c e d u re  e m p l o y e d  b y  t h e  t ria l ju d g e  in

a llo w in g  th e  S t a te  to  e xe rc is e  o ne  o f it s  p e re m p t o ry  c h a lle n g e s  w a s  n o t  in  s t ric t

c o m p l ia n c e  w ith  th e  ru le .  T h e  D e fe n da n t a c kn ow le d g e s  th a t th e  la w  “s e e m s  to

b e  th a t  a b s e n t a  s h o w in g  o f  p re ju d ic e ,  th a t  f a ilu re  t o  c o m p ly  w it h  R u le  2 4 (c ) is  n o t

re v e rs ib le  e rro r, ” b u t h e  a rg u e s  t h a t  a  v io la t io n  o f R u le  2 4 (c ) s h o u ld  c o n s t itu te

p re j u d ic e  to  th e  e n tire  ju d ic ia l p ro ce s s  a n d  re q u ire  a u to m a tic  re v e rs a l.   W e  n o t e

t ha t  th is  C o u rt  h a s  p re v io u s ly  re je c t e d  s u c h  a n  a rg u m e n t , h o ld in g  a s  f o llo w s :

T h e  a p pe lla n t c on te n ds  th a t th e  tria l c ou rt 's  n o n c o m p lia n ce  w ith

R u le  2 4 (c ) c o m p r o m is e s  th e  in te g rity  o f t h e  ju ry  s e le c tio n  p ro ce s s .

S h e  u rg e s  t h a t  w e  f in d  th a t  “a n y  d e p a rtu re  [fro m ] R u le  2 4  c o n s t it ut e s

p la i n  e rro r a n d  [is ] p re j u d ic ia l  p e r s e . ”  T h e  a p p e lla n t  c it e s  n o  le g a l

a uth ori ty  in  s u p p o rt  o f h e r a rg u m e n t , a s  s u c h ,  w e  d e c lin e  t h e

in v it a tio n  to  s o  ru le  a n d  re ly  in s t e a d  u p o n  t h e  s t a n d a r d  of  re v ie w

a n no un ce d  in  pre v io us  d e c is io ns .

A lt ho u g h  th e  p a rt ic u la r  p ro c e d u re  e m p l o y e d  b y  t h e  t ria l c o u rt

d e v ia te d  from  T e nn . R .  C rim . P .  24 (c),  th e  b u rd e n  is  o n  t h e

a p pe lla n t to  p ro v e  p re ju d ic e  o r p u rp o s e fu l d is c rim i n a tio n  in  th e

s e le c t io n  o f a  ju ry .   P r e ju d ic e  w ill n o t b e  p re s u m e d .  M o re o v e r,  w h ile

the  “a d h e re n c e  t o  th e  p r o c e d u re  p r e s c rib e d  b y  T e nn. R .  C rim . P .

2 4 (c ) is  m a n da to ry ,” d e v ia tio n  fro m  th e  R u le  m a y  q ua lify  a s

h a rm l e s s  e rro r.

S ta te  v . P h y lis s  A n n  M c B rid e
,  N o . 0 1 C 0 1 -9 6 0 6 -C C - 0 02 6 9 , 1 9 9 7  W L  6 6 1 4 8 0 ,  a t

*3  (T e n n . C rim .  A p p .,  N a s h v ille ,  O c t.  2 4 , 1 9 9 7 ) (c it a tio n s  o m it te d ).
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In  th is  c a s e ,  th e  D e fe n d a n t  fa ils  t o  s h o w ,  o r e v e n  s u g g e s t , h o w  h e  w a s

p re j u d ic e d  b y  t h e  p ro c e d u re  e m p l o y e d  b y  t h e  t ria l c o u r t .   U n d e r th e

c irc u m s t a n c e s  o f th is  c a s e ,  w e  b e lie v e  t h e  t ria l c o u rt 's  d e v ia t io n  fro m  th e  s tric t

m a n da te s  o f T e n n e s s e e  R u le  o f C rim i n a l P ro c e d u re  2 4 (c ) in  n o  w a y  c o n s t it ut e s

p re j u d ic e  to  th e  e n tire  ju d ic ia l p ro ce s s  a n d  c le a rly  d oe s  n o t re q u ire  re v e rs a l.   S e e

S ta te  v . C o le m a n ,  8 6 5  S . W . 2d  4 5 5 , 4 5 8  (T e n n . 1 9 9 3 ).

T h e  ju d g m e n t  o f th e  t ria l c o u rt  is  a f firm e d .

______________________________

D A V ID  H . W E L L E S , J U D G E

C O N C U R :

________________________________

G A R Y  R . W A D E , P R E S ID IN G  J U D G E

________________________________

D A V ID  G . H A Y E S , J U D G E

 


